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DECISION AND ORDER DENYING BENEFITS

This is a dam for benefits under the Longshore and Harbor Workers: Compensation Act (the Act), 33
U.S.C. §901, €. seq., brought by Philip Parent (Clamant), againg Avondde Indudtries, Inc., (Employer). The



Issues raised by the parties could not be resolved adminidratively, and the matter was referred to the Office of
Adminigrative Law Judges for aforma hearing. The hearing was hdd before me on April 26, 2000, in Metairie,
Louisana

At the hearing dll parties were afforded the opportunity to adduce testimony, offer documentary evidence,
and submit post hearing briefsin support of ther positions. Claimant testified and introduced twelve exhibits, which
were admitted into evidence, (CX-1 to CX-12), induding Dr. James C. Butler's testimony and records; Tulane
University Medica Hospita and Clinic (Tulane) medicd records, Ochsner Clinic (Ochsner) medica records; Sidel
Memorid Hospital medicd records; Avondde First Aid medical records; Jefferson Counsding Services, Inc.,
records,; LA Works Occupational Performance and Assessment Center (LA Works) records; Seyler/FavaoralLtd.
records on Clamant; correspondence from Debbie Hebert to Claimant, dated August 25, 1998, regarding return
to work; LS-206 and 207's filed by Avondale; photograph’ s takenat vessel ingpection; and Defendant’ s Answers
to Interrogatories and Request for Production of Documents.

Employer introduced sixteen exhibits, which were admitted into evidence, (EX-1 to EX-16), including
Clamant’s Personnel File at Avondale; Avonda€e s First Aid File on Claimant; Dr. Lawrence Russo’ s records on
Clamant; Dr. James Butler’ sdepositionand records on Clamant; Seyler/Favaloral td. records on Clamant; Nancy
T. Favalora's Vocationa Rehabilitation Report dated April 24, 2000; records and report of Functional Capacity
Evauationcompleted on Claimant a LA Works, Jefferson Counsdling Services/Patty Knight' srecords and reports
on Claimant; records and reports of Siddl Memoria Hospitd, records and reports of Ochsner; Memorandum from
Steve McCann dated August 4, 1999; job descriptionof First Class Hydraulic Operator/M echanic dated December
14, 1998 and submitted by Nancy T. Favalora and Favaora s deposition; Claimant’s wage records at Avondae;
and photograph’ stakenat vessdl ingpection. Inaddition, Employer’ scounsel caled Nancy T. Favaoraasawitness.

Post-hearing briefs were filed by the parties. Based upon the stipulations of the parties, the evidence

introduced, my observationof the withesses' demeanor, and the arguments presented, | make the following Findings
of Fact, Conclusions of Law, and Order.

. STIPULATIONS

At the commencement of the hearing the parties stipulated and | find:
1. Thedate of Claimant’s injury/accident was June 13, 1997.
2. Claimant suffered an injury in the course and scope of his employment.

3. An Employer /Employee relationship existed at the time of the accident.



4. Employer was advised of the injury on June 13, 1997.

5. Employer filed Notices of Controversion on June 20, 1997, November 11, 1998, December 8
and 18, 1998, and June 16, 1999.

6. Aninforma conference was held in this matter on December 14, 1998.

7. Claimant’s Average Weekly Wage (AWW) at the time of his injury was $521.20.

8. Employer paid Claimant temporary tota disability benefits (TTD) from June 14, 1997 to August
24, 1997, and from February 3, 1998 to August 30, 1998, at the weekly compensation rate of
$347.47 for 40.14 weeks, totaling $13,948.00.

9. Medical benefits were paid in the amount of $8,192.03.

Il. ISSUES

The following unresolved issues were presented by the parties:
1. Nature and Extent of Claimant’s Disgbility.

2. Entitlement to Compensation.

3. Suitable Alternative Employment.

4. Section 8(f) entitlement.

[1l. STATEMENT OF THE CASE

A. Chronology:

Philip Parent (Clamant) is a sSixty year old mae, with a high school education. He began working for
Avondae Industries (Employer) in 1991, and was working for Employer as a hydraulic operator at the time of his



injury*. (Tr. 93-95). Thisjob consisted of ingtaling, testing, and troubleshooting to repair anything that involved
fluids, such as engines, cranes, steering mechanisms, and propulsion mechanisms. Claimant used the steering ramp
or the forward gangway to board the vessdl, and he could access the various decks of the ship by sarwells or
ramps. (Tr. 102-03). Claimant aso injured his hip in alifeboat drill while working for Employer, prior to his June
13,1997 injury/accident currently in dispute. Claimant was released to return to work after that incident, and had
no problems until June 13, 1997. (Tr. 96-97).

Following his June 13, 1997 workplace injury, Clamant’swork history with Employer was asfollows: (1)
Clamant was off work fromJune 14, 1997 to August 24, 1997, during which time he was paid TTD; (2) Clamant
worked from August 25, 1997 to February 2, 1998 in a modified sedentary to light duty postion asafirg class
hydraulic operator; (3) Clamant was off work again from February 3, 1998 to August 30, 1998, during which time
hewas paid TTD; (4) Claimant worked from August 31, 1998 to October 6, 1998 in basicaly the same modified
sedentary to light duty positionas afirg classhydraulic operator; (5) Clamant was off work again from October 7,
1998 to December 27, 1998, during which time no compensationwas paid; (6) Claimant worked from December
28, 1998 to June 8, 1999 in bascdly the same modified sedentary to light duty position as afirst class hydraulic
operator, and has not worked since June 9, 1999. The subject matter of the instant suit involves the failure to pay
compensation from October 7, 1998 to December 27, 1998, and from June 9, 1999 and continuing.

OnJdune 13, 1997 Clamant wasworking for Employer, asafirg class hydraulic operator onthe “BobHope’
classof ships, whenhe dipped and fell froma pipetha hewasstandingon. (Tr. 103-04; CX-2, pp. 4-6). Claimant
noted the onset of symptoms inhislower back and buttock while pulling some pipewrenches at work about anhour
later that same day. At that time Claimant reported the injury to his foreman, who noted the workplace accident in
Clamant’sfirgt aid file at work. (CX-5, pp. 5-6). However, afirst report of the accident was not completed until
June 16, 1997. After reporting the accident to his foreman and on the same day as his accident, Claimant sought
medica attention, and Employer sent him to West Jefferson Hospita via ambulance, where he saw the company
doctor, who prescribed Darvocet, and then Dr. Griffee a an Ochsner Clinic on June 17, 1997, who prescribed
Vicodin for hispain. (CX-3, p.1).

Clamant next exercised his right, under the Act, to choose a physician, and chose to see Dr. Butler for
orthopedic treatment. Dr. Butler fird treated Clamant on June 18, 1997 withcomplaints of back pain that radiated

1 Prior to working for Employer, Claimant worked as ared estate appraiser from 1988-1991. He
owned and operated a truck manufacturing and repair business, One Stop, from 1978-88. In the
course of operating One Stop, Claimant sustained an injury which required alumbar laminectomy. He
subsequently sold his business, as he could not physicaly perform the job after hisinjury. From 1955
to 1978, Clamant was employed by Delta Petroleum, where he worked as a deckhand, mechanic, and
ship's cgptain. Claimant's previous employment was light to heavy in terms of physica demands and
semi-skilled to skilled in nature. (EX-1, p. 18; CX-6, p. 42).



to the left buttock. Claimant described aburning sensation in hisbuttock and left thigh, and anumbnessinthe medid
aspect of hisright buttock, which worsened withactivity,. Physca examination showed that Claimant could stand
erect but was unable to hyperextend his back because of complaintsof low back pain. All movementswerelimited
by subjectively worsening low back pain. He aso had apositive straight leg raising test on the right Sde, suggesting
some irritation of the lumbar nerves on that affected side. (CX-2, pp. 5-7; CX-4, pp. 26-27). X-rays were
performed a that time, indicating some postsurgica changesat the L4-5 level consistent with his previous surgery.
Dr. Butler opined that Clamant had some component radiculopathy and sustained a lumbar strain. Dr. Butler
recommended physica therapy or having lumbar MRI completed.

Clamant next saw Dr. Butler on June 25, 1997, with complaints of back and right leg pain with numbness.
(EX-4, p. 25). The MRI was subsequently approved and completed on July 2, 1997 at Sidell Memorid, which Dr.
Butler reviewed on duly 8, 1997, and found indicated mild to moderate stenosis or spind stenosis at the L3-4 level.
(CX-2, pp. 8-9; CX-4; EX-4, p.24). Claimant presented with smilar pain complaints upon his July 8, 1997
examination by Dr. Butler, who recommended physica therapy, three timesaweek for two weeks, and released
Claimant to sedentary work. Claimant recelved physicd thergpy a Slidell Memoria from July 17, 1997 to August
14, 1997, when he was discharged fromtherapy withal gods completed. Claimant next saw Dr. Butler on July 29,
1997, and reported to Dr. Butler that the physica therapist recommended continuing therapy, which Dr. Butler
ordered, aswdl as suggesting that Claimant undergo a functiond capacity evduation (FCE). (CX-2, pp. 9-10; EX-
4, p. 23). Dr. Butler released Claimant to sedentary to light duty work, requesting that Claimant return to see him
in one month.

Clamant next saw Dr. Lawrence J. Russo, an orthopedist, on August 7, 1997, who examined Clamant on
that one occasion due to lumbar pain, radiating into Claimant’ s right thigh, hip, and calf areas. (EX-3). Upon that
vigt to Dr. Russo, Clamant reported decreased back pain, which was made worse by certain activities, and that his
leg pain had resolved, aswell he was degping better, and exercisng. Dr. Russo examined Claimant finding him to
have a mild redtriction in the range of mationinthe lumbar spine. Claimant had no muscle spasm and no tenderness
to the muscles. He had anorma neurologica examination of the lower extremities. Dr. Russo diagnosed Claimant
with alumbar sprain superimposed upon a previous lumbar laminectomy, and recommended that Clamant follow
through with Dr. Butler's recommendation for another couple of weeks of physicd therapy, upon completion of
which Dr. Russo opined that Claimant would have reached MMI.

Claimant returned to Dr. Butler’s office on August 19, 1997. Hisback and leg symptoms had completely
resolved. Dr. Butler rdleased him tofull duty work effective August 25, 1997, with continued home lumbar exercises
and return vigts as needed. (EX-4, p. 22). Although Claimant was released to full duty and returned to his prior
position as a firg class hydraulic operator for Employer, Claimant’s supervisor ingtructed him not to lift anything
heavy. (Tr. pp. 106-07).

Claimant returned to see Dr. Butler on February 3, 1998, withcomplaintsof reoccurring symptoms, which

had reportedly never completely resolved. (EX-4, p. 21; CX-2 pp. 11-12, 55). Clamant denied further trauma
but reported that he had been doing alot of waking, dimbing, lifting, and carrying on the job. Examinationreveaed
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subjective tenderness in the lower back at the L4-5 levd. Paraspinous muscles were tender in that area but no
muscle spasm was detectable. Claimant’s range of motion was limited and al movements caused him to have
subjectively worsening low back pain. Dr. Butler advised Claimant not to work at that time and undergo exercises
with prescription medication for pain relief. Claimant reported to Dr. Butler that he preferred home exercises and
would carry such orders out.

Clamant continued to recelve conservative treetment fromDr. Butler and eventualy underwent a functiond
capacity evauation (FCE) on June 29 and 30, 1998 inorder to determine his physica capabilities. (EX-6). TheFCE
established that Clamant was capable of returning to work under certain liftingand mobility restrictions. (EX-6, pp.
2-3). Dr. Butler, Clamant'streating physician, agreed with the limitations set forthinthe FCE. (EX-4, p.13). Basd
ontheseresults, Employer identified a positionin Claimant'sformer department that fdl within Claimant'srestrictions
asidentifiedinthe FCE and approved by Dr. Butler. (CX-9). Claimant returned to work at Employer inthemodified
position on August 31, 1998. (EX-2, p. 2).

Clamant knew what his redtrictions were and knew that he was not requested to work outside of them.
Clamant'ssupervisor, Steve McCann (M cCann), specificaly ingructed Clamant to work only withinhisrestrictions.
(Tr. pp. 316-19, 374-75). Despitetherestrictionsplaced on Claimant, and contrary to McCann'sdirect instructions,
Clamant voluntarily worked outside of hisrestrictions, induding voluntarily working numerous overtime hours. (Tr.
pp. 257-58). Claimant's decision to work outside his restrictions caused increased complaints of back pain and led
Dr. Butler to take Claimant off work on October 7, 1998. (EX-4, pp. 8-11).

At Employer's request, Ms. Nancy Favaora (Favaora), a Vocationd Rehabilitation Counselor, prepared
awritten job description of Claimant's modified postionfor Employer. (EX-11). Thisjob description verified that
Claimant's modified postion fell within his regtrictions as identified by the FCE. (EX- 16, pp. 19-20). Dr. Butler
reviewed the job description and confirmed by his Sgnature on December 28, 1998 that Claimant was capable of
performing the modified job. (EX- 15). Claimant returned to work on December 28, 1998.

After Clamant returned to his modified position for Employer, he continued to voluntarily work outside of
the limited duties that were placed on him by his supervisor, McCann, and beyond the restrictions identified in the
FCE, as approved by Dr. Butler. Clamant worked in the modified job for sx months through June 8, 1999.
Clamant has not worked since June 8, 1999 and has made no independent effort to find employment within the
redrictionsidentified by Dr. Butler. (Tr. p. 230).

B. Claimant’s Testimony

Clamant recounted hiswork history, medical history, thefactsof hisworkplace injury, and medica trestment
received for sad injury. Clamant testified that immediately after his June 13, 1997 workplace accident, nothing
bothered him for about an hour, when everything began to bother him. (Tr. 104). Clamant testified that he could
fedl adoughnut in hisback, aswell his back and legs were bothering him.
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Clamant testified that when he firg returned to work fromAugust 25, 1997 through February 2, 1998, no
modifications were made to his position in the hydraulics department by Employer, but for the fact that he was
indructed not to lift anything heavy. (Tr. 106-09). Clamant tetified that he had problems at that time performing
his duties as an operator. And that the discomfort was tolerable, but kept gettingworse, until Dr. Butler again took
Clamant off of work in February 1998. Clamant testified that when he returned to work from August 31, 1998
through October 7, 1998, agan no modifications were made to his position in the hydraulics department by
Employer, but for the fact that he was again ingtructed by the first aid department not to lift anything heavy?. (Tr.
116).

Claimant underwent anFCE on June 30, 1998, the results of which Claimant testified were not available to
him uponmeatingwithDr. Butler just prior to returning to work in August of 1998. (Tr. 120). Claimant spoke with
Hebert and she informed himthat Employer had ajob within his physica limitations, to which Claimant testified thet
he was "tickled to death" about returning to work within his classfication. (Tr. 120-24). Upon returning to work,
Clamant reported to first ad and firg ad called McCann, Claimant's supervisor, who escorted Claimant to the yard
and Claimant began to work. Claimant testified that first aid did not tell him not to lift anything heavy®. However,
by the time Claimant returned to Employer, he was aware that he was not to lift anything heavy because he had seen
the FCE. (Tr. 125-26). Clamant was given ayard pass, which alowed him to park closer to the worksite. (Tr.
130-31).

At firg, Clamant worked onthe ground, then did some shipboardwork, and as things got busier, he worked

2 Clamant frequently contradicted his testimony, as | will point out throughout this opinion.

Incons stencies were present throughout Claimant’ s testimony, as indicated by the record. Specificaly,
Clamant testified that he did not see his FCE results prior to returning to work in August 1998, and that
Dr. Butler did not review with him restrictions set forth by the FCE, but smply told Claimant not to do
anything upon returning to work. (Tr. 120-23). Clamant then contradicted himself when he testified
that prior to his August 1998 return to work he and Dr. Butler never discussed the FCE, but Dr. Butler
explained the FCE to him. (Tr. 202-04). Moreover, Clamant testified that the FCE was never given
to him. Nonethdess, Claimant admitted to having the FCE. Clamant aso admitted that he knew what
his physicd limitations and restrictions were before he returned to work for Employer, as well Claimant
tetified that he returned to work on December 28, 1998 in the modified position as outlined by
Favaora s December 14, 1998 report. (Tr. 155-56). However this modified position existed
according to Favaloraas of August 1998. Claimant further testified that he was not required to work
overtime, but chose to do o, just as Claimant chose to perform numerous tasks, which exceeded his
regtrictions as st forth by the FCE and Dr. Buitler, versus waiting for a second or third class mechanic
toassst. (Tr. 165, 218-19, 238). | discredit Clamant’ s testimony that (1) he did not know or see the
contents of his FCE before he returned to work in August, 1998 and (2) Employer did not offer him a
modified job in conformity with the FCE in August 1998.

3. | note thistestimony to be in conflict with the testimony Claimant previoudy provided on page 116
of the transcript, that firgt aid did ingtruct him not to lift anything heavy.
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more on the ships. (Tr. 131). Clamant tetified that he was doing physica work at thistime, and not supervisng
anyone. (Tr. 132). Claimant testified that on one occas on during thistime frame he, along with two co-workers had
to go underneaththe sternramp to repair equipment, and that dl three employeeswere needed for the task, induding
Clamant, as he was not indructing his two co-workers, but was working with them. (Tr. 134-35, 139-42).
Furthermore, one had to knedl or crouch towork inthisarea, and could not stand erect. Claimant testified thet the
only time he would actudly instruct second class operators, wasif he was running a test.

Clamant tedtified that he wasworking onthe ramp, cranes, and sometimes used tools to tightenfittings. (Tr.
135, 158, 165). Claimant indicated that he had to tighten fittings himself, and could not wait for a helper to do o,
or hewould be risking hisjob. Clamant aso had to climb vertica laddersto get into cranes, asthesewerethe only
means of accessing cranes, upon whichClamant had to performhydraulicstests. (Tr. 136, 149). Claimant testified
that this was the most demanding test aboard the “Bob Hope” ships, and that it wastoo loud for him to perform said
tests via radio. (Tr.137). Due to regulations, this work had to be done by a first class operator or a very
experienced second classoperator, requiring Clamant to beingdethe crane torecord data. (Tr. 136-37, 147-50).

Clamant tedtified that his condition progressvely worsened, after returning to modified duty for Employer
inlate August of 1998. He continued working until October 7, 1998 and remained off of work until December 27,
1998, duringwhich period Claimant was under Dr. Butler's care, but did not receive any compensationduring sad
period.

Claimant returned to work on December 28, 1998, for Employer, in the modified position as outlined by
Favaloras report of December 14, 1998. (Tr. 155). Upon returning to work, Claimant again initiadly worked on
the ground, looked for parts and equipment and did not work on the boat, during which time he had no problems
carying out hisduties. (Tr. 156).

When Clamant initidly started back aboard the boats, he did not have any problems. (Tr. 156). Clamant
wastesting equipment aboard the ships, troubleshooting, doing some repair work, and recording data during testing,
aswdl, Clamant wasnot carrying any tools, upon his return to work from December 28, 1998 until June of 1999.
(Tr. 157-58). However, Claimant testified that he was using tools on the job to tighten fittings, because nobody was
there a the time to assist, nonetheless, admitting that he chose to use the tools himsalf. (Tr. 165, 218-19).

Clamant testified that he would dimb onto the ship viaa gangway, equal to lessthanone flight of stairs, which
had handrails and was nice and safe, in order to gain access to the ship. (Tr. 158-62; CX-11, photo B). In fact,
Clamant testified that dimbing ramps and stairs repeatedly was a man source of his pain. (Tr. 103). However,
Clamant himsdf admitted that he was not required to dimb inexcess of that amount established in his FCE. (EX-6,
p. 3; Tr. 215). Pursuant to his FCE, Claimant was limited to climbing between one and thirty-three percent of his
day, whichcorrespondsto amaximum of 2.64 hours per day, in an eight hour work day. Claimant could usedairs,
hoistable ramps, and/or fixed rampsto get fromdeck todeck. (CX-11, photosC-F). Claimant had trouble climbing
the ramps, because he fdt the need to leanforward whendimbing said ramps. Moreover, therampswere steep and
dippery. (Tr. 163). Clamant testified that he had to bend and stoop, upon his last return to work for Employer.
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(Tr. 163-64).

Clamant testified that henever had hel pers, yet admitted that approximeately 75% of the time, heworked with
other firgt, second and third classoperators, who werenot hel pers, but could perform certain tasks for Clamant upon
request. (Tr. 166-70). Conversdly, Clamant prior testified that helpers did work with him. (Tr. 101). $till,
Clamant tedtified that approximately hdf the time the other less skilled workers were not qudified to do certain
activities, and he had to do it himsdlf, the other 50% of the time he had to be physicdly present but could provide
ingructions. (Tr. 171). Claimant then testified thet for safety reasons, he would either have to do the work himsdlf
or physcdly be there and instruct lesser skilled personnel, such as second and third class mechanics and helpers.
(Tr. 174). Findly, Clamant testified that on one particular Monday he was assigned helpers but that was the only
time. (Tr. 175).

By Juneof 1999, Clamant testified that he could not continue working, as hisback washurting. By thet time,
he was having trouble lying down and driving, and was taking pain medication. (Tr. 176-77). Claimant admitted
that the only complaint he made about the problems he was having, working outside of his duties, was on one
occason, just before leaving. Claimant called his foreman on the radio and the telephone stating that they needed
additiona help on the prior mentioned crane test they were performing, to whichMcCann instructed Clamant to do
the best he could. Claimant never reported to McCann, or anyone with Employer, that he was assgned work
outside of hisredtrictions. (Tr. 206-14).

Clamant tedtified that Employer did not require him to work overtime after returning to work in a modified
position, but he chose to work overtime. (Tr. p. 238). Furthermore, Claimant understood the restrictions placed
on him pursuant to his FCE, as gpproved by Dr. Butler, yet he choseto work beyond those restrictions. (Tr. 203-
04).

OnJdune 8, 1999, Clamant returned to see Dr. Butler about his condition, informing himthat he was running
up and down gtars again. Dr. Butler reponded by providing Claimant with an unfit for duty dip, which Clament
did not provideto Employer, but testified that Dr. Butler provided such to Employer®. (Tr. 178). Claimant testified
that he has remained under Dr. Butler's care since that time, who has not changed Clamant’'s redtrictionsin any
regard.

Clamant tedtified that he wants to work and felt he could have worked for Employer if he did not have to
work aboard a ship. (Tr. 189). Infact, Clamant testified that on one occason subsequent to his leaving in June
1999, he discussed returning to work for Employer with John Whittington (Whittington), a pipe foreman. Claimant
aleged that he saw Whittington at K-Mart one Sunday about eight weeks prior to the hearing, when Whittington

4. | notethat Dr. Butler did examine Claimant on June 8, 1999, who presented with increasing back
and leg pain, reportedly due to excessive climbing at work. (CX-2, pp. 26-33). However, when
Claimant mentioned upon that vigit that he was considering proceeding with surgery, Dr. Butler advised
Claimant to continue working in a sedentary capacity and return for follow-up in Sx weeks.
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asked Clamant if he would be interested in coordinating a new project. Claimant testified that he expressed an
interest inthe pogtion. Infact, Whittington caled Claimant back and informed him that he would haveto go through
Hebert withworkers' compensationfor the coordinator position, to which Clamant responded he could not contact
Hebert because she requested that Claimant not call her and instead go through her lawyer. (Tr. 183-85).

Clamant further testified that a couple of days prior to the hearing before me, his counsdl provided himwith
job leads compiled by Favalora. Claimant applied with severd employers, who he was waiting to hear responses
from at hetime of hishearing. (Tr. 186-88).

Since hisworkplace accident, Clamant sold hisboat and no longer takesweekend tripswithhiswife by car.
(Tr.192-93). Clamant testified that he has not worked for a sdary for anybody since June 1999, and has gpplied
for Socia Security Disahility, whichheisill waiting to hear about. Claimant’ s wife works, which is his sole source
of income.

C. Tegtimony of Patricia A. Knight, Rehabilitation Expert, with Jefferson Counseling Services

Clamant met withvocationa rehabilitationspecidigt, Patricia A. Knight (Knight), with Jefferson Counseling
Services, uponreferrd by the Department of Labor, on May 21, 1998, to determine job possibilitiesfor Clamant,
Knight also testified at the hearing before me on the instant matter . (EX-7, pp. 34-42). Knight gathered persona
background informationon Claimant, aswel as reviewing Claimant’ swork history, First Report of Injury dated June
17,1997, and medicd trestment history related to hisworkplaceinjury, as provided by Dr. Butler, Siddl Memorid
Hospital Outpatient Rehabilitation Services, and aMedica Imaging Report dated July 2, 1997. Knight discussed
Clamant’ semployment interestsand gods with Clamant during their initid vist, determining that Clamant would like
to return to work, ether for Employer or elsewhere. Knight met with Claimant again on June 1, 1998, and they
scheduled an gppointment withDr. RobertaBdl (Bdl) onJduly 1, 1998, to assess Clamant’ sinteligenceand literacy.

Subsequent to his June 1, 1998 meeting with Knight, Claimant completed a Career Interest Inventory, per
Knight's request, which was received and scored on June 16, 1998. Claimant demondirated a high interest for the
Redigtic Theme of Work, and average interests for the Investigative, Artistic and Conventiona Themes of Work.
Onthe Basic Interest Area Scaes, elevations were seen for manua/skilled trades, carpentry, and eectronics. On
the Occupationa Scales, Claimant’ s scores were similar to those of individuds working as orthotists/prosthetists,
arcraft mechanics, pipefitters/plumbers, telephone repair technicians, and auto mechanics. On the Adminigretive
Indices, Claimant demongtrated a Fine ArtsMechanica Scale reflecting preference for many mechanicd types of
activities and occupations, and a generd indifference for many creetive and aesthetic activities. His Occupationa
Extroverson/Introversion Scae suggested he would prefer working with things rather than people. His Educationa
Orientation Scae wasinthe mid-range, a score generdly obtained by adultswho have pursued vocationd/technicd,
business, or some community college course work.
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On Jduly 23, 1998 Knight received and reviewed Claimant’ sFCE report, which she interpreted to show that
Claimant was capable of working in the sedentary level. (EX-7,p. 32). Hewas ableto lift Sx pounds frequently,
d@ghteen pounds occasondly, with overhead lifting restricted to twelve pounds occasondly and sx pounds
frequently. He was able to carry ten pounds occasiondly and five pounds frequently. Claimant demondirated the
abilityto St, stand, walk and reach frequently throughout the work time. Hewas ableto squat, knedl, and stair climb
occasondly. He was not able to tolerate repetitive bending and crawling.

Knight met with Claimant on August 24, 1998 to review the results of Dr. Bdll’s assessment, aswdl asthe
interest inventory results. Testing by Dr. Bell found Clamant to have afull scae1Q of 110, placing himin the high
average range. Hisgradeequivaency in passage comprehensonwasat 16.9, indicating that Clamant isvery capable
of performing jobs requiring reading and writing tasks. FCE results and the Career Interest Inventory results, which
had been completed by Clamant subsequent to hisJdune 1, 1998 meeting with Knight, were aso reviewed with
Clamant during his August 24, 1998 meeting with Knight. Knight subsequently opined in her August 31, 1998
report, that Clamant’ s physica capabilitieswere within the sedentary to light category of work. (EX-7, pp. 26-30).

On September 1, 1998, Claimant reported to Knight, as documented in her September 30, 1998 report,
that he had gone back to work for Employer, and athough he was not doing any heavy lifting, Claimant wasdoing
just about everything he wasdoing before. (EX-7, pp. 23-25). Claimant reported that he had most recently worked
an eleven hour shift, during which he did frequent dimbing. Clamant felt as though he was not carrying his own
weight at work, Snce he was unable to physicaly do much of what was required in his norma work Stuation.

OnOctober 1, 1998, Claimant reported to Knight that he had beenworking as many as one hundred hours
in one week. He dso stated that he was climbing up to ten flights of dairs, crawling occasondly, and bending
frequently. He reported that he has to carry his hip tools, which weigh about twenty-five pounds. Claimant dso
indicated that dthough he was told not to lift anything heavy, he was required to lift pipes, pumps, and barrels of ail.
Stll, Clamant wasafraid to complain about the physica requirementsfor fear of termination. Claimant indicated theat
he wastolerating driving alittle better, and that he had no trouble driving to work inthe middle of the night whenthere
Is no traffic, as he could make it to work without having to stop to get out of his vehicle and walk around. (EX-7,
pp. 19-22).

Clamant met with Knight on October 21, 1998 to complete an Individual Rehabilitation Plan, and Job
Search Plan and Agreement, whichincluded a variety of agreed upon jobs, including red estate appraiser, security
officer, and dispatcher. Knight aso provided Claimant with state and federa application formsto be completed prior
to their next meeting, scheduled for November 3, 1998. However, neither party submitted evidence documenting
that the meeting scheduled for November 3, 1998 was actualy held.

Clamant next met withKnight on November 9, 1998 to review the results of real estate appraiser research
and contacts made with red estate gppraising companies and ared estate schoal in an effort to gather information
about the real estate appraiser job. Claimant was again provided with state and federa application forms to be
completed by Clamant withinformationabout hispast experience, so that Jefferson Counsding Servicescould assst
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Clamant in completing a resume.  Claimant indicated that he would be interested in the possbility of securing
employment with the government to perform appraisas.  (EX-7, pp. 13-18).

On December 4, 1998, Knight wrote Claimant, providing him with information regarding the requirements
for submission of experience and education for the Louisana Red Edtate Appraisers State Board of Certification,
requesting that Claimant contact her as soon as possible to discuss his experience and education and how it could
have qualified Claimant to take the examination. (EX-7, pp. 11-12).

Clamant next met withKnight on November 30, 1998, at whichtime Clamant indicated that he had applied
for saverd pogtions throughout the community, but for which he had no Employer contact records. Claimant also
indicated an interest in a harbor master postion or possbly acquiring his rea estate gppraisal certification.
Subsequent to that mesting, Knight received materids from the Louisana Real Estate Appraisers State Board of
Certification, which materids she forwarded to Clamant and requested that Claimant contact Jefferson Counseling
Services. OnDecember 14, 1998 Knight contacted Clamant and requested that he bring her the records of his job
searchwiththe formsthat were providedto him, which Clamant aleged to have beenkeeping. Clamant dsodleged
to have mailed Knight hiscompl eted state and federa gpplicationforms, yet she had not received them. Knight again
requested that Claimant provide information about his past experience, so that Jefferson Counsding Servicescould
asss Clamant in completing aresume. (EX-7, pp. 6-10).

Knight scheduled an gppointment to meet with Claimant on December 21, 1998, which he called to cancel
on December 21, 1998 due to transportation problems. Claimant reported to Knight that Favalora had completed
ajob description of his modified positionfor Employer, which indicated that he could start work onapart-time bass
and dowly build up to full-time, he would be provided withahelper, and would not be required to lift anything over
five pounds. Claimant again stated that he would provide Knight with information about his past experience for
assstance with resume development. Knight advised Claimant that she would send him new state and federd civil
service gpplications for completion, asthey had never received the other ones.

Knight made telephone contact with Claimant on January 28, 1999, who reported that he was working in
his former position, which had been somewhat modified, but that he was not working with ahelper. He was dso
not working any overtime. Claimant indicated to Knight that he would continue to maintain working for Employer
aslong as heis able to perform his job. Knight advised him that she would move hisfileinto “follow-up employed’
satus, but would be available to assist withdevelopment of anaternate rehabilitationplan. (EX-7, pp. 1-5). Knight
subsequently closed Claimant’ s file and requested that Claimant contact her if he was no longer working.

D. Report of Claimant’s Functional Capacity Evaluation

James B. Schiro, LTR (Schiro), withLA Works, completed an FCE on Claimant on June 29 and 30, 1998,
uponreferral by Employer. The evauationtook atotal of Sx hours, withClamant demongtrating an excdlent qudity
of effort and no symptomexaggeration. Claimant’ sfunctiond abilitieswere found to be cons stent with the sedentary
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physicd demand category with occasiond lifting and carrying ahilities in the ten to elghteen pound range, and
indicated that Claimant was qudified to work full-time. Claimant was able to tolerate Stting, sanding, waking and
reachingonafrequent basis; squetting, kneding, and dimbing of stairswastol erated onan occas onal basi's; repetitive
bending and cravlingwerenot tolerated. (EX-6). Specificdly, the FCE indicated that Claimant could walk, stand
and st for 34% to 66% of the day, as well as climb, squat, and knedl for up to 33% of the day.

Clamant’s trunk flexibility was limited to 65 degrees of lumbar sacrd flexion and less than 10 degrees of
lumbar sacrd extenson. Straight leg raises were limited to less than 45 degrees on the Ieft Sde and less than 30
degrees on theright Sde. Lower extremity sirength is generally 4+ of 5. With papitation no obvious muscle
imbalance or muscle spasm was observed. Therewas no evidence of symptommagnificationand Claimant passed
90% of the administered vdidity criteria, suggesting maximal effort.

Based on Clamant’ s performance during his FCE, Schiro opined that Claimant’ s activities were congstent
with the physica demands outlined above and those recommended by his tregting physician. Based on Claimant’s
maximal effort, Schiro consdered the FCE to be an accurate reflection of Claimant’s current functiona abilities.

E. Testimony of Employer and Vocational Rehabilitation Witness, Nancy T. Favalora

Favalora, was deposed on May 23, 2000, by Clamant's counsd, Arthur J Brewster Esg., and
Employer/Carrier’ scounsd, Wayne G. Zeringue, Jr., Esg., Favaloraprovided tesimony aswell at the hearingbefore
meonthe ingant matter. Claimant met with Favaora, upon Employer’ srequest, on October 23, 1998, to determine
job possihbilitiesfor Claimant. (EX-5; EX-15). Favaora gathered persona background information on Claimant,
aswdl asreviewing Clamant’ swork history, Functiona Capacity Evauation(FCE) performed by LA WorksinJune
1998, report on Clamant completed by Roberta Bell, PhD (Bell), and medica treatment history related to his
workplace injury, as provided by Drs. Butler and Russo. Favaora completed a vocationd andyss on Clamarnt,
which indicated that Claimant had semi-skilled work experience and is able to return to work at that same levd.
Clamant’ s prior testing by Dr. Bell found him to have afull scde 1Q of 110, placing him in the high average range.
His grade equivaency in passage comprehenson isa 16.9, indicating that Clamant is very capable of performing
jobs requiring reading and writing tasks. In addition, Claimant is computer literate.

On December 14, 1998 Favalora conducted a job andysis for the First Class Hydraulic Operator position.
Prior to completing said job analys's, Favaora contacted Boudreaux and McCann, providing both parties with a
copy of Clamant’s FCE toreview, so they were able to determineif Clamant’s dready modified postion as afirs
class hydraulic operator met Clamant’s physica redtrictions outlined in the FCE. (EX-16, p. 48). Favalora
identified, with Boudreaux and McCann’ s assistance, the job tasks required by Claimant withregard to the modified
firg classhydraulic operator postion, whichwerewithinsaid FCE redtrictions. (EX-16, p. 28). Moreover, Favalora
actudly went out to the particular ship upon whichClamant would be working inpreparationfor thiscase. (EX-16,
p. 24). Favaoradiscussed the job analysis she wrote with Claimant, and Claimant said that he could perform the
job tasks noted on the job description. (EX-5, pp.6-8; Ex-15, pp. 12-15). Thejob tasks were as follows:
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(2) operators usudly carry tools that do not weigh more than five pounds al together;

(2) Clament would dimb onto the ship viaa gairwell withhandrails, aswell as dimb sarwels withhandrails
to get to various parts of the ship. Claimant would travel between decks and accomplish work taskswhile
at eachlocation, withgtair dimbing not to exceed two and a hdf hoursinaneaght hour shift. Clamant would
not have been required to climb vertica ladders,

(3) Clamant could st on a padded five gallon bucket, which could be leaned againgt awadl if needed, or
stand, to operate equipment, and while sitting he would use a lever to operate the anchor windlass or the
deck winches,

(4) when components needed adjustments, Clamant was directed to let his helper pull on the wrenches, so
that his helper could acquire those kills,

(5) when testing equipment, three to four people were to be used and Claimant was to record the data;

(6) Clamant was directed to wak aboard the ship, and was not usudly required to crawl over objects, as
long as Claimant was careful to watchwhere he walked due to cables and wires which are sometimesused
on the deck;

(7) first class operators were directed to work ‘smart,” which meant not lifting anything heavy; and,

(8) helpersand lower class mechanicswere directed to do the heavier work, induding bending and crawling.

The modified postion for Employer, as documented by Favalora s December 14, 1998 job andys's, complied with
the FCE form prepared on June 28, 1998 by Schiro. (EX-5, pp. 6-8). Favdoranoted that Claimant’s FCEwas
approved by Dr. Butler on July 19, 1998 and Dr. Butler approved Fava ora sjob descriptionandyss on December
22,1998. (EX-15, pp. 12-15).

In reviewing Claimant’s sedentary to light modified first class hydraulic operator position with Favaora,
McCannreported to Favaora that Claimant had beenand would continue to be assigned a hel per who would work
directly for him, emphasizing that Claimant should dlow his helper to complete tasks which included dlimbing from
deck to deck and any work that exceeded his restrictions. (EX-15, pp. 35-41). McCann expressed to Favalora
a willingness to have Clamant return to work part time and gradudly build up to an eight hour workday.
Furthermore, M cCann stressed to Faval orathat First Class Operators did not lift anything heavy and wereingtructed
to use ther helpers. Nonethdess, McCann aso indicated to Favdorathat Claimant did climb from deck to deck
while working on prior occasions, but that this was not a required task.

Favaora next completed a labor market survey, identifying various full-time positions that she opined
Clamant could perform usgng the skills and &hilities he had acquired from past work, which she presented in a
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February 28, 2000 report. (EX-5). Said positions were condgtent withthe restrictions of the FCE, and Dr. Butler
had previoudy stated that Clamant could perform job tasks that are consstent withthe redtrictions of the FCE. The
labor market survey identified appropriate employment opportunities outsde of Clamant’s past work at Employer,
induding:

(1) ared estate property appraiser for the state of Louisanawithearnings of $1,674 to $2,765 per month,
which isacivil sarvice postion and can be goplied for a anytime;

(2) a dams representative trainee with entry level wages at $27,800 annudly. The worker may drive to
different locations to give estimatesto customersand would learnto take Statements. Thereisatwotothree
week onthe job training program for handling claims, and it is primarily adesk/office pogtion, withlifting at
ten to fifteen pounds and no overhead lifting;

(3) adigpatcher with starting wages exceeding $8.00 hourly and on the job training.  The worker will be
dispatching laborers to various job assgnments, issue equipment and time sheets to employees, and itisa
clerical/sedentary office position, with no real physica demands;

(4) amotor vehide compliance |, whichisadvil service position, withunidentified wages. Theworker issues
driverslicenses, licenseplates, identificationcards, title regigtrations, eval uates documents, and worksin an
office sting;

(5) atour desk agent with starting wages of $8.00 to $10.00 hourly. The worker will wear a headset and
learn to work on a computer doing data entry and booking tours of the city of New Orleans, whichis a
Ssedentary position;

(6) acourtesy desk officer, which pays $8.00 hourly and requiresthe worker to control and monitor access
to abuilding, while seeted at a front desk and with no lifting; and,

(7) aregigrationoperator, which pays $6.50 hourly and is a sedentary position. The worker will monitor
darmsfor businessesand residences and call appropriate services where necessary, learnto answer phone
systems, and input information into a computer.

F. Testimony of Employer Witness, Deborah J. Hebert

Deborah Hebert (Hebert), Employer’ s worker's compensation adjuster who handled Clamant'sdam, has
been aworker's compensation specidist for Employer for sx and a hdf years and has been an adjuster for over
twenty fiveyears. (Tr. 26-27). Hebert informed Claimant by letter of August 25, 1998 that "light duty” work was
available within his redtrictions for Employer in Claimant’s department. (Tr. 28; CX-9). Hebert, in an attempt to
get Clamant back to work, spoke to the first ad department, who in turn contacted Claimant's department, the
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hydraulic department. (Tr. 28). Hebert did not know who first aid contacted in the hydraulic department.

Hebert testified that whenClaimant returned to "light duty” in August 1998, he returned to the positionof first
class hydraulic operator, which had been modified based onthe resultsof the FCE. (Tr. 29). At the time Claimant
returned to work in August of 1998, the medica department issued a limited duty form which stated Clamant was
restricted from lifting over twelve pounds and a maximum occasiona carry of ten pounds. (Tr.30; CX-5, p. 10).
Clamant continued in that podition for aperiod of time without any difficulty.

Hebert testified that she received Dr. Butler's report in October of 1998, where Dr. Butler stated that on
October 7, 1998 Clamant was progressively worsening and that it was unwise from a medica standpoint for
Claimant to continue working under the conditions he was working. (Tr. 3l). After recaiving this report, Hebert
spokewith Jeff Boudreaux (Boudreauix), the superintendent of the hydraulic department, who informed Hebert that
Claimant was working within his restrictions. (Tr. 31-32).

Furthermore, Hebert tedtified that she was aware that Dr. Butler and the FCE restricted Claimant to
sedentary duty as of June 1998, and admitted that her August 25, 1998 |etter to Clamant offering SAE used theterm
"light duty,” and that the actud position offered to Clamant was sedentary, as far as being within the restrictions set
forth by Dr. Butler and in the FCE completed on June 29 and 30, 1998. (Tr. 33-35).

Hebert confirmed that Clamant remained off of work from October 7, 1998 until the end of December,
1998. (Tr.36-37). Duringthat period of time, Hebert testified that she received reportsfrom Knight, the vocationa
expert retained by the Department of Labor, as wel Hebert consulted with Favalora, to compile a written job
andyds andyzing the sedentary to light modified first class operator position that Claimant had previoudy been
provided with by Employer. On December 14, 1998, Favalora completed the job description, for Claimant’s
modified firg class hydraulic operator position, which postion was within the restrictions set forthby Dr. Butler and
inthe FCE. (Tr. 38-50; CX-8, pp. 7-8).

G. Testimony of Employer Witness, Howard F. Doucet

Howard Doucet (Doucet), a second class mechanic, who had worked for Employer for about two and a
haf years a the time of the hearing before me, tetified that he sometimes worked with Clamant and knew that
Clamant’s job duties for Employer were of a limited cgpacity. McCann directed Doucet to assist Clamant with
whatever was needed. (Tr. pp. 273-83). Doucet testified that he helped Claimant with a crane test, just before
Clamant stopped working for Employer, which job was assgned to them by McCann. Doucet testified that the
crane operator was present for said testing, as wdl as himsdf, Claimant, another helper, and an eectrician. (Tr.
279). Doucet testified that no other help was needed, and that he does not recal Claimant, or anyone, requesting
additional help. Smilarly, Doucet at no time heard Claimant complain to McCann that he was unable to perform the
crane test. Doucet testified that Claimant climbed into the crane cab, accessed by aladder, to take down data as
it was cdlled out. In Doucet’s opinion, Claimant did not have to dimb into the crane cab and could have taken the
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dataviaradio or a sound system, from the deck of the ship, thirty feet below the crane cab. (Tr. 281-82). Radios
were generdly ble as needed, and withvery little effort operators could generdly get what they needed. (Tr.
275-76).

Doucet tedtified that he never heard anyone at Employer’s work instruct Claimant to work beyond his
regtrictions, lift anything heavy, or do extended climbing, knedling, or anything of that nature. (Tr. 282-85). Infact,
Clamant often mentioned that he was not supposed to do particular tasks, thus Doucet would offer to perform such
tasks, and Clamant would then often do such tasks anyway. In fact, Doucet testified that Claimant mentioned
dimbing a ladder for the crane test would not be easy, but Claimant climbed the ladder to the crane cab anyway
because Claimant felt that he should be there to take the readings.

H. Testimony of Employer Witness, Steven R. McCann

McCann, Clamant’ ssupervisor, wasthe ship operator foremanfor Employer. McCann testified that hedid
not see the FCE but had reviewed some documents, provided by Claimant upon hisreturnon August 25, 1998, one
from Claimant’ s doctor, indicating that Claimant had certain restrictions onhim, induding no lifting of more thanfive
pounds and no extended gar dimbing or extended waking. (Tr. 311-14). McCann specificaly ingtructed Claimant
to work only within hisrestrictions®. (Tr. 316-19, 368-69, 374-75).

McCann testified that he only modified Claimant’s job on one occasion, when hefirst came back to work
after the accident, whichmodificationwas to performlimited duty in M cCann’ sdepartment, to superviseand educate
lesser qudified mechanicsand helpers. (Tr. 315, 349-50). McCanntestified that heingtructed Claimant that hisnew
job was to supervise and run the job, and he was not supposed to work outside of his physica profile. (Tr. 316).
McCann tedtified that he never assigned Claimant a job that was beyond his redtrictions.  (Tr. 318). It was
McCann' sintent that Claimant would not have carry any tools, turn any wrenches, open vaves, or do any physicd
work. (Tr. 318-19). Infact, he goecificaly never assgned Claimant to a space where he had to crawl, crouch, or
climb, and never assgned Clamant to run up and down gangways and ramps dl day, in excess of hiswaking and
dimbing redtrictions.  Furthermore, Claimant never complained to McCann that he was assigned a job that was
beyond his physica restrictions or limitations, and if he had complained of such, M cCannwould have accommodated
Clamant or cancelled the job and assigned it to someone else at adifferent date. (Tr. 320-21).

Concerning the crane test which was completed just before Clamant left Employer for the lagt timein June
1999, M cCann tedtified that Clamant had been assgned the people neededtoass st hmand take whatever readings
werenecessary, and dl Clamant had to do was interface with the customer or regulatory bodies, informing them of

5 Although McCann testified that he did not remember seeing Clamant’s FCE, it is obvious by his
accurate and detailed description of the FCE contents, that he was mistaken about whether he saw the
FCE.
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what procedures would be done next. (Tr. 320-23). Claimant could have stood on the westher deck and |ooked
up at the crane while everybody €l se was operating it and taking the readings. He did not have to physicaly climb
aladder or lift anything. Furthermore, athird classmechanicisequaly quaified, or sometimesmorequaified, to have
conducted suchtests. Clamant could have gotten in touch with McCann at any time viathe radiosthat are provided
for doing the testing or McCann' s beeper, and at no time contacted M cCann requesting more help. (Tr. 325-26).

|. Testimony of Dr. Butler

Dr. Butler, anorthopedic specidist and Clamant’ streeting physician, firg treated Clamant onJdune 18, 1997
withcomplaintsof back pain that radiated to the Ieft buttock and thigh. Claimant’ s symptomsworsened with activity,
and he had numbnessin the media aspect of his right buttock. Physica examination showed that Claimant could
stand erect, but was unable to hyperextend hisback because of complaints of low back pain. All movements were
limited by subjectively worsening low back pain. He dso had a positive straight leg raising test on the right Side,
suggesting someirritation of the lumbar nerves on that affected side. (CX-2, pp. 5-7; CX-4, pp. 26-27). X-rays
were performed at that time, indicating some postsurgica changes at the L4-5 level consstent with his previous
surgery. Dr. Butler opined that Claimant had some component radiculopathy and sustained a lumbar strain. Dr.
Butler recommended physicd therapy and/or having alumbar MRI completed.

Claimant next saw Dr. Butler onJune 25, 1997, with complaints of back and right leg pain with numbness.
(EX-4, p. 25). The MRI was subsequently approved and completed on July 2, 1997 at Sidell Memoria, which Dr.
Butler reviewed on July 8, 1997, and found indicated mild to moderate stenosis or spind stenosis at the L 3-4 levd.
(CX-2, pp. 8-9; CX-4; EX-4, p. 24). Clamant presented with smilar pain complaints upon his July 8, 1997
examination by Dr. Butler, who recommended physica therapy, three times a week for two weeks, and released
Claimant to sedentary work. Claimant received physica therapy at Siddl Memorid from July 17, 1997 to August
14, 1997. Claimant next saw Dr. Butler on July 29, 1997, and reported to Dr. Butler that the physicd therapist
recommended continuing therapy, whichBr. Butler ordered, aswdl as suggesting that Clamant undergo afunctiond
capacity evauation(FCE). (CX-2, pp. 9-10; EX-4, p. 23). Dr. Butler released Claimant to sedentary to light duty
work, requesting that Claimant return to see him in one month.

Clamant returned to Dr. Butler’ sofficeon August 19, 1997, and hisback and leg symptoms had completely
resolved. Upon that visit, Clamant had been released from physica therapy and Dr. Butler rleased him to full duty
work effective August 25, 1997, with continued home lumbar exercises and return vists asneeded. (EX-4, p. 22).
Although Clamant wasreleased to full duty by Dr. Butler and returned to his prior postion as afirst classhydraulic
operator for Employer, Clamant was ingtructed by his supervisor not to lift anything heavy. (Tr. pp. 106-07).

Claimant returned to see Dr. Butler on February 3, 1998, withcomplaintsof reoccurring symptoms, which

had reportedly never completely resolved. (EX-4, p. 21; CX-2 pp. 11-12, 55). Claimant denied further trauma,
but reported that he had been doing alot of waking, dimbing, lifting, and carrying on the job. Examinationreveaed
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subjective tenderness in the lower back at the L4-5 levd. Paraspinous muscles were tender in that area but no
muscle spasm was detectable. Claimant’s range of motion was limited and al movements caused him to have
subjectively worsening low back pain. Dr. Butler advised that Claimant not work at that time and undergo exercises
with prescriptionmedicationfor rdief. Claimant reported to Dr. Butler that he preferred home exercises and would
carry such orders out.

Clamant returned to see Dr. Butler on February 17, 1998, with complaints of moderate back and legpain.
Dr. Butler prescribed physical therapy to the lumbar spine, three times aweek for two weeks, and kept Claimant
off work. (EX-4, pp. 19-20; CX-2 p. 13). Clamant returned on March 4, 1998, reporting that he did some
exercises, which increased his back and leg pain.  Dr. Butler recommended a lumbar steroid injection, continued
Clamant’s medication, and recommended that Clamant was capable of sedentary work. Claimant returned on
March 31, 1998, complaining that the steroid injectionhasincreased hispain. (EX-4, p.18; CX-2 pp. 14-15). Dr.
Butler recommended a second injection and possible lumbar myelogram and CT scan of the lumbar spine, and
continued Clamant’ smedications for pain relief. Dr. Butler ft that Claimant was capable of sedentary work, with
no lifting or carrying heavy objects, no unusud bending, and dternate Stting and standing.

Clamant returned to see Dr. Butler on April 14, 1998, with marked improvement of hisback painsincehe
stopped exercisng and walking. Although, Claimant reported thet his last steroid injection, performed March 27,
1998, provided him no relief. (EX-4, pp. 16-17; CX-2 pp. 15-17). Dr. Butler continued to restrict Clamant to
sedentary work, with limited standing and walking.

Dr. Butler saw Claimant on May 12,1998, with amilar complaints that had dightly improved since the last
examination. Dr. Butler found Clamant to be at maximum medica improvement (MMI) for conservative trestment
upon that May 12, 1998 vidit. At that time, Dr. Butler dso recommended an FCE, which was completed onJune
29 and 30, 1998. Dr. Butler reviewed the FCEinan August 14, 1998 letter to Employer, and considered the FCE
to be anaccurate representationof Claimant’s then current functiona abilities, which placed him in the sedentary to
light physical demand category withlimitations exactly as set forthinthe FCE, induding dimbing. (EX-4, p.13; CX-
2, pp. 20, 43, 60).

Claimant saw Dr. Butler again on June 23, 1998, withamilar complaintsand findings. (EX-4, p. 15; CX-2
p.18). Clamant saw Dr. Butler againonduly 15, 1998, with amilar complaints and findings, but Clamant asserted
that he may ultimately want surgery. (EX-4, p.14; CX-2 pp. 18-19). Claimant aso reported to Dr. Butler that he
wanted to return to work, but had a problem stting for forty-five minutes, the length of time it took to get from home
to work for Employer.

Clamant received a letter dated August 25, 1998 from Hebert, with Employer, offering what was called a
light duty position, but neverthelessfit the limitations set forth by the FCE and Dr. Butler. In response, he returned
to work on August 31, 1998 and worked until October 7, 1998. (CX-9, p.1).

On September 7, 1998, Claimant saw Dr. Butler, with dightly increased paininhislow back due to the fact
that he exceeded the redtrictions set forthinthe FCE and by Dr. Butler. Dr. Butler prescribed Ultram for pain. (EX-
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4, pp. 10-12; CX-2pp. 20-23). Clamant saw Dr. Butler again on October 7, 1998, withincreasng symptoms due
to the amount of hours worked and physica exertion on the job. Dr. Butler subsequently restricted Claimant from
working in a cgpacity that exceeded Clamant’s physical abilities compatible with the FCE, as Clamant had been
exceeding the retrictions set forth by Dr. Butler and the FCE, and notified Hebert of such in aletter date October
7,1998. Dr. Butler further opined in said letter that Clamant may require surgery in the futureif he continued to
exceed sad redrictions. Claimant returned to see Dr. Butler on November 18, 1998 with dightly improved
complaints and findings. Clamant was not taking pain medication and was doing well, as long as he limited his
activities. (EX-4, p. 9; CX-2 p.24).

Dr. Butler again examined Clamant on January 6, 1999, and at that time Claimant had returned to work on
amodified duty basis, withcongstent complantsof pain, that were, however, tolerable. Dr. Butler noted upon that
vigt that he was concerned about Claimant doing excessive overtime. (EX-4, p. 6-7; CX-2 pp. 24-26). Dr. Butler
examined Clamant again on March 3, 1999, who presented withcongstent low back pain and leg complaints. X-
rays were taken and indicated no advancement of the degenerative changes previoudy noted. Claimant next saw Dr.
Butler on May 3, 1999 with increased complaints of back pain from working longer hours.

Dr. Butler again examined Clamant on June 8, 1999, who presented with increasing back and leg pain,
reportedly due to excessive climbing a work. (CX-2, pp. 26-33). Claimant mentioned upon that visit that he was
consdering proceeding with surgery. Dr. Butler advised Claimant to continue working ina sedentary capacity and
returnfor follow-up in Sx weeks. Concerning Claimant’s modified position for Employer, Dr. Butler opined that a
person generdly limited to sedentary activities should be restricted from dimbing ladders.  Also, the frequent or
repetitive dimbing of stairs or ramps, in excess of Claimant’ srestrictions concerning dimbing stairsor ramps, would
likely increase his symptoms, as would crawling or getting into unusua positions. Although, Dr. Butler believed that
the climbing Claimant was required to do was within his FCE redtrictions aslong as the climbing aboard the vessd
wasat anequal or lesser angle thandimbing ordinary household stairs, Clamant could performsuchdimbing aboard
thevessd. (EX-14, pp. 53, 59-61). In addition, Dr. Butler advised that Claimant be able to st in something with
some sort of backing available or St where he could prop hisback up againgt something. (CX-2, p.50). Dr. Butler
examined Clamant again on July 7, 1999, who presented with consistent, but somewhat improved complaints.
Claimant reported that he was till consdering surgery. Dr. Butler continued medications for pain relief.

Dr. Butler examined Clamant again on Augugt 25, 1999, who presented with consistent, but somewhat
improved complaints, as he had been less active. Upon that vist, Dr. Butler noted that Employer was unable to
accommodate Claimant with ajob within hislimitations. Dr. Butler examined Claimant again on October 27, 1999,
who presented with consstent, but somewhat increased pain complaints. Claimant again reported that he was il
consdering surgery. Dr. Butler continued medications for pain relief and opined that Claimant was capable of
working amodified pogition. (EX-14, pp. 31-35). Dr. Butler examined Claimant again on January 21, 2000, who
presented with an exacerbation of his symptoms without any additiond trauma. Claimant reported that he was il
consdering surgery. Dr. Butler continued medications for pain relief.

Inshort, Dr. Butler opined that Claimant sustained a new structura problem, asaresult of hisJune 13, 1997
workplace accident, at the level right above where he had previous surgery. He had some pre-existing structura
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problems withhis back, inthat the cross-sectional area of his goind cand is smdler than normd, which predisposed
him to the spinal stenosis that became symptomatic upon Claimant’s June 13, 1997 workplace accident. (CX-2,
p. 36).

J. Recordsof Dr. Russo and Ochsner Clinic

Dr. Lawrence J. Russo, an orthopedist, examined Claimant on one occasion, August 7, 1997, dueto pain
in the lumbar spine, which eventualy radiated into Clamant’ s right thigh and right hip area, aswell asthe right caf.
(EX-3). Dr. Russo recounted the medical treatment Claimant received subsequent to his June 13, 1997, workplace
accident and prior to Clamant’'s August 7, 1997, examination by Dr. Russo, and reviewed his medica findings
concerning Claimant in aletter dated August 8, 1997 to Hebert.

Upon that visit to Dr. Russo, Claimant reported decreased back pain, which was made worse by certain
activities, such as driving. Clamant said he could minimize said pain by stopping driving about every thirty minutes
and taking awak. Clamant reported that his leg pain had resolved, he was degping better, and exercisng.

Dr. Russo examined Clamant finding him to have amild restrictioninthe range of motioninhislumbar spine.
Clamant had no muscle spasm and no tenderness to the muscles. He had anorma neurologica examination of the
lower extremities. Straight leg raising was negative on the left but caused some dight pulling in the right leg, which
did not cause Claimant pain. X-ray examinaion of Clamant’s lumbar spine indicated that he has five true lumbar
vertebra, with some degenerative changesinthe areawhere Clamant previoudy underwent alumbar laminectomy.
Dr. Russo diagnosed Clamart with a lumbar sprain supreimposed upon a previous lumbar laminectomy, and
recommended that Clamant follow through with Dr. Butler's recommendation for another couple of weeks of
therapy, when Dr. Butler would re-evauate Claimant, possibly sending him back to work at that time.

K. Recordsof Sidell Memorial Hospital

Pursuant to Dr. Butler’s July 8, 1997 examination of Claimant and orders for physica thergpy, threetimes
aweek for two weeks, Clamant received said physicd therapy at Siddl Memorid from July 17, 1997 to August
14, 1997. (CX-2, pp. 8-9; CX-4; EX-4, p. 24). Claimant’s treatment plan for physical therapy included the
fallowing: (1) moddlitiesas needed for pain control; (2) work smulaionactivities, (3) educationand traningregarding
lifting techniques; and, (4) strengthening exercises for Claimant’ s low back and bilateral lower extremities. (CX-2,
pp. 18,20-21). Clamant wasdischarged from physica therapy on August 18, 1997, having completed histreatment
plan and accomplished hisgoa of returning to work with tolerable low back pain.

Clamant recelved physicd therapy at Siddl Memoria again fromFebruary 18, 1998 to February 27, 1998,
pursuant to Dr. Butler’s February 17, 1998 examination of Claimant and ordersfor physica therapy to the lumbar
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spine, three times aweek for two weeks. (EX-4, pp. 19-20; CX-2 p.13). Claimant’s treatment plan for physical
thergpy included the following: (1) moigt heet; (2) inferentia electrica dimulation; (3) manua thergpy for McKenzie
techniques, and, (4) lumbar traction. (CX-2, pp. 10). Claimant’slong term goals established were asfollows:. (1)
independent with home exercise program; (2) lumbar range of motion 90% of within normal limits; (3) decrease pain
by 75%; (4) return patient to ful duty status;, and, (5) decrease tightness at quadriceps and hip flexors with
independent home programto follow of sretching. Claimant wasdischarged from physica therapy on May 6, 1998,
having accomplished gods 1, but not two-five, as Claimant had to go out of town due to his mother’ sillness.

V. DISCUSSION

A. Contentions of the Parties

Claimant asserted that: (1) heistemporarily and totaly disabled asaresult of his June 22, 1997 workplace
accident; (2) the job offered by Employer to Clamant on October 8, 1998, exceeded his restrictions and did not
conditute SAE; and, (3) Employer did not offer SAE through the modified job with Employer, as described by
Favdora, aswell as the labor market survey completed by Favaora, as the labor market survey did not take into
congderation dl of Clamant’s physica limitations due to his workplace accident.

Employer asserted that: (1) Employer offered SAE through the labor market survey completed by Favaora;
(2) the modified pogitionthat they provided to Clamant fdl within Claimant's physical restrictions, as set forthby Dr.
Butler and the FCE, and thereby congtituted SAE; and (3) Claimant voluntarily chose to work outside the scope of
his job description, beyond his restrictions established by his FCE and Dr. Butler, and contrary to the direct orders
of his supervisor.

B. PrimaFacie Case, Causation, Nature and Extent of Disability, and Suitable Alter native Employment

It is well-settled that in arriving a a decision in this matter the finder of fact is entitled to determine the
credibility of the witnesses, to weigh the evidence and draw his own inferences from it, and is not bound to accept
the opinion or theory of any particular medica examiner. Banksv. Chicago Grain Trimmers Asociation, Inc., 390
U.S. 459, 467, reh. denied, 391 U.S. 929 (1968); Todd Shipyards Corporation v. Donovan, 300 F.2d 741 (5™
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Cir. 1962); Atlantic Marine, Inc., and Hartford Accident & Indemnity Co., v. Bruce, 551 F.2d 898, 900 (5" Cir.
1981).

It has been consstently held that the Act must be congtrued liberdly infavor of the damant. Vorisv. Eike,
346 U.S. 328, 333 (1953); JB. Vozzalo, Inc. v. Britton, 377 F.2d 144 (D.C. Cir. 1967). The United States
Supreme Court has determined, however, that the “true doubt” rule, which resolves factual doubt in favor of a
damant whenthe evidenceis evenly balanced, violates Section 7(c) of the Adminidrative Procedure Act, 5 U.S.C.
§ 556 (d), and that the proponent of a rule or position has the burden of proof. Director, OWCP v. Greenwich
Collieries, 512 U.S. 267, 114 S. Ct. 2251 (1994), aff’ g 990 F.2d 730 (3" Cir. 1993); Director, OWCP v. Maher
Teaminds, Inc., 114 S. Ct. 2251 (1994).

To establish aprima facie dam for compensation, a cdlamant need not affirmativey establisha connection
between work and harm. Rather, adamant has the burden of establishing that: (1) the clamant sustained physicd
harm or pain; and (2) anaccident occurred inthe course of employment, or conditions existed at work, which could
have caused the harm or pain. Kier v. Behlehem Sted Corp., 16 BRBS 128 (1984); Kdaita, supra. Once this
prima facie caseis established, a presumption is created under Section 20(a) that the employee sinjury or deeth
arose out of employment. To rebut the presumption, the party oppos ng entitlement must present substantia evidence
proving the absence of or severing the connection between such harm and employment or working conditions.
Parsons Corp. of Cdifornia v. Director, OWCP, 619 F.2d 38 (9" Cir. 1980); Butler v. Didrict Parking
Management Co., 363 F.2d 682 (D.C. Cir. 1966); Ranksv. Bath Iron Works Corp., 22 BRBS 301, 305 (1989);
Kier, supra. Once clamant establishes a physcd harm and working conditions which could have caused or
aggravated the harm or pain the burden shiftsto the employer to establish that claimant’s condition was not caused
or aggravated by hisemployment. Brown v. Padific Dry Dock, 22 BRBS 284 (1989); Rajotte v. General Dynamics
Corp., 18 BRBS 85 (1986). If the presumption is rebutted, it no longer controls and the record as awhole must
be evauated to determine the issue of causation. Del Vecchio v. Bowers, 296 U.S. 280 (1935); Volpev. Northeast
Marine Terminds, 671 F.2d 697 (2d Cir. 1981); Homesv. Universd Maritime Serv. Corp., 29 BRBS 18 (1995).
In such cases, | must weigh al of the evidence relevant to the causation issue. Sprague v. Director, OWCP, 688
F.2d 862 (1% Cir. 1982); Holmes, supra; MacDonald v. Trailer Marine Transport Corp., 18 BRBS 259 (1986).

In this case, the parties have Stipulated that an accident occurred in the course and scope of Clamant’'s
employment on June 13, 1997, and that Clamant suffered a work related injury because of said accident.
Consequently, 1 find that Claimant is entitled to rely on the presumption supplied by Section 20(a) of the Act.
However, this presumption does not establish entitlement to either compensation or benefits under the Act until
Claimant establishes the nature and extent of his disghility.

Disability under the Act is defined as *incagpacity because of injury to earn wages whichthe employeewas
receiving at the time of injury inthe same or any other employment.” 33 U.S.C. § 902(10). Disabilityisaneconomic
concept based upon amedical foundation distinguished by either nature (permanent or temporary) or extent (total
or patid). A permanent disability is one which has continued for a lengthy period and is of lasting or indefinite
durdion, as diginguished from one in which recovery merdly awaits a norma hedling period. Watson v. Gulf
Stevedore Corp., 400 F.2d 649 (5" Cir. 1968); Seiddl v. General Dynamics Corp., 22 BRBS 403, 407 (1989);
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Stevens v. Lockheed Shipbuilding Co., 22 BRBS 155, 157 (1989). The traditional approach for determining
whether aninjury is permanent or temporary isto ascertain the date of maximummedica improvement (MMI). The
determination of when MM is reached, so that the clamant’s disability may be said to be permanent, is primarily
aquestion of fact based on medica evidence. Hite v. Dresser Guiberson Pumping, 22 BRBS 87, 91 (1989); Care
v. Washington Metro. Area Trangt Authority, 21 BRBS 248 (1988).

Anemployeeisconsdered permanently disabled if he hasany resdua disability after reechingMMI. Lozada
v. Genera DynamicsCorp., 903 F.2d 168, 23 BRBS (CRT) (2d Cir. 1990); Sndair v. United Food & Commercia
Workers, 13 BRBS 148 (1989); Trask v. Lockheed Shipbuilding & Congtruction Co., 17 BRBS 56(1985). A
condition is permanent if Claimant is no longer undergoing treatment with a view toward improving his condition,
Leech v. Service Engineering Co., 15 BRBS 18(1982), or if his condition has sabilized. Lusby v. Washington
Metropolitan Area Trandt Authority, 13 BRBS 446(1981). If the medica evidence indicates that the tresting
phys ciananti cipates further improvement, unlessthe improvement is remote or hypotheticd, it is not reasonable for
ajudgetofind that MMI hasbeenreached. Dixonv. JohnJ. McMullen& Assoc., 19 BRBS 243, 245(1986); Mills
v. Maine Repair Serv., 21 BRBS 115, 117 (1988). The mere possbility of surgery does not preclude afinding that
aconditionis permanent, especially whenthe employee’ s recovery or ability is unknown. Worthington v. Newport
News Shipbuilding & Dry Dock Co., 18 BRBS 200, 202 (1986); Whitev. ExxonCo., 9 BRBS 138, 142 (1978),
aff’d mem., 617 F.2d 292 (5" Cir. 1980).

| find that, in the instant case, Claimant reached MMI by May 12,1998, as specificaly determined by his
tregting physician, Dr. Butler. Although Claimant's MMI date was not stipulated to by the partiesin this matter, it
was not presented as an issue, thus | accept the opinion of Dr. Butler in the absence of further presentation.

Furthermore, the Act does not provide standards to distinguish between classifications and degrees of
disability. Case law has established that in order to establish a prima facie case of totd disability under the Act,
Claimant must establish that he can no longer perform his former longshore job due to hisjob-related injury. New
Orleans (Gulfwide) Stevedoresv. Turner, 661 F.2d 1031, 1038, 14 BRBS 156 (5" Cir. 1981), rev' g5 BRBS 418
(1977); P&M Crane Co. v. Hayes, 930 F.2d 424, 429-30 (5" Cir. 1991); SGS Control Serv. v. Director, Office
of Worker’s Comp. Programs, 86 F.3d 438, 444 (5™ Cir. 1996). He need not establish that he cannot return to
any employment, only that he cannot return to his former employment. Elliat v. C& P Telephone Co., 16 BRBS
89(1984). The same standard gpplieswhether thedamisfor temporary or permanent tota disghility. If thedamant
meetsthis burden, he is presumed to be totally disabled. Walker v. Sun Shipbuilding & Dry Dock Co., 19 BRBS
171(1986).

Clamant established his primafacie case of total disability through Dr. Butler’s medical testimony and the
redtrictions placed on Clamant by the FCE limiting him to a less strenuous position than his previous job. (EX-6;
CX-2). Thus, intheingtant case, | have relied on Dr. Butler's pogtion that Claimant sustained a new structura
problem, asaresult of his June 13, 1997 workplace accident, at the leve right above where Clamant previoudy had
alumbear laminectomy, and regtrictionswereplaced upon Clamant limiting hiswork due to sad aggravation. (CX-2,
p. 36). Thus, shifting the burden to Employer to prove that they provided Claimant with SAE.
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Once the case of totd disability is established, the burdenshifts to the employer to establish the avail ability
of SAE. Turner, 661 F.2d at 1038; P&M Crane, 930 F.2d at 430; Clophus v. Amoco Prod. Co., 21 BRBS
261(1988). Totd disahility becomes partia on the earliest date on which the employer establishes SAE. Pdombo
v. Director, OWCP, 937 F.2d 70, 25 BRBS 1(CRT)(D.C. Cir. 1991); Rinddi v. Generd Dynamics Corp., 25
BRBS 128 (1991). An employer must show the existence of redigtically available job opportunities within the
geographica areawhere the employee resdes which he is capable of performing, considering his age, educetion,
work experience, and physicd restrictions, and which he could secure if he diligently tried. An employer can meet
its burden by offering the injured employee a light duty position at its fadlity, as long as the position does not
condtitute sheltered employment. Darden v. Newport News Shipbuilding & Dry Dock Co., 18 BRBS 224(1986).
If the employer does offer suitable work, the judge need not examine employment opportunities onthe open market.
Conover v. Sun Shipbuilding & Dry Dock Co., 11 BRBS 676, 679 (1979). If employer does not offer suitable
work at itsfadility, the Fifth Circuitin Turner, established a two-pronged test by which employers can satisfy their
dternative employment burden:

(1) Conddering damant’'s age, background, etc., what can clamant physcdly and
mentaly do following hisinjury, that is, whet types of jobsis he capable of performing or
capable of being trained to do?

(2) Withinthis category of jobs that the claimant is reasonably capable of performing, are
therejobs reasonably avalable in the community for whichthe damant is able to compete
and he could redidicdly and likdy secure? This second question in effect requires a
determination of whether there exids a reasonable likelihood, given the clamant’s age,
education, and vocationa background that he would be hired if hediligently sought the j ob.

661 F.2d at 1042; P&M Crane, 930 F.2d at 430.

If the employer meetsiits burden by establishing SAE, the burden shifts to the dameant to prove
reasonable diligencein atempting to secure some type of SAE shown withinthe compass of opportunities,
by the employer, to be reasonably attainable and available. Turner, 661 F.2d at 1043. Termed smply,
the damant mugt prove adiligent searchand the willingness to work. Williamsv. Halter Marine Serv., 19
BRBS 248 (1987). Moreover, if the claimant demonstratesthat hediligently tried and wasunableto obtain
ajob identified by the employer, he may prevail. Roger’s Termina & Shipping Corp. v. Director, OWCP,
784 F.2d 687, 18 BRBS 79 (CRT) (5" Cir.), cert. denied, 479 U.S. 826 (1986); Hooe v. Todd
ShipyardsCorp., 21 BRBS 258 (1988). If theclamant failsto satisfy this* complementary burden,” there
cannot be afinding of tota and permanent disability under the Act. Turner, 661 F.2d at 1043; Southern
v. Farmers Export Co., 17 BRBS 64 (1985).

In this case, Claimant established his prima facie case of temporary tota disability from the deate
of his injury through August 25, 1997, when Employer offered Clamant a modified postion of SAE in
Employer’s hydraulics department, which was within the restrictions established by Dr. Butler. The
modified position offered by Employer did not congtitute sheltered employment inthat it was necessary and
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productive work. Darden v. Newport News Shipbuilding & Drydock Co., 18 BRBS 224, 226 (1986).

Moreover, an employer offered position does not congtitute SAE if isfound to be too physcaly
demanding for Claimant to perform. Bumble Bee Seafoods v. Director, OWCP, 629 F.2d 1327, 1330,
12 BRBS 660, 662 (9" Cir. 1980); Masonv. Bender Welding& Mach. Co., 16 BRBS 307, 309 (1984).
It is this position whichis relied upon by Clamant in this matter. However, | do not credit Claimant’s
testimony in this regard since it is not established by the record, medical evidence, nor the testimony
provided in the ingtant matter.

Clamant argued that the work offered to him by Employer after his accident exceeded the
sedentary restrictions imposed on imby Dr. Butler and the FCE, entitling himto compensation. Claimant
argued that Hebert offered him light duty, not sedentary duty. However, Hebert testified that she was
aware that Dr. Butler and the FCE restricted Clamant to sedentary duty, concerning certain workplace
activities, as of June 1998, and admitted that her August 25, 1998 |etter to Clamant offering SAE used the
term "light duty,” but thet the actua position offered to Claimant was sedentary, asfar as being within the
restrictions set forth by Dr. Butler and in the FCE completed on June 29 and 30, 1998. (Tr. 33-35).

Furthermore, Hebert reviewed reports from Knight, the vocationa expert retained by the
Department of Labor, aswdl as consulting with Favaora, to compile awritten job andyss andlyzing the
sedentary to light modified first class operator position that Clamant had previoudy been provided with
by Employer. On December 14, 1998, Faval ora completed the job description, for Clamant’ smodified
firg classhydraulic operator postion, which position was within the restrictions set forthby Dr. Butler and
inthe FCE. (Tr. 38-50; CX-8, pp. 7-8).

Claimant aso argued that McCann never saw the FCE or any reports of Dr. Butler, nor did
M cCannknowwhat sedentary meant. However, McCann testified that he had reviewed some documents,
provided by Claimant upon his return, one from Claimant’s doctor, indicating that Clamant had certain
restrictions on him, incdluding no lifting of more thanfive pounds and no extended stair dimbing or extended
waking. (Tr. 311-14). McCann specificaly ingructed Claimant to work only within his redtrictions, and
not to do physical work. (Tr. 316-19, 374-75).

M cCann testified that he instructed Claimant that his new job wasto supervise and runthejob, and
he was not supposed to work outside of his physica profile. (Tr. 315-16). McCann never assigned
Clamant ajob that was beyond hisredtrictions. (Tr. 318). McCann further testified it was his intent thet
Claimant would not have carry any tools, turn any wrenches, openvalves, or do any physica work. (Tr.
318-19). McCann never assigned Claimant to aspace where he had to crawl, crouch, or climb, and never
assigned Claimant to run up and down gangways and ramps al day in excessof hiswaking and dimbing
regrictions. Furthermore, Claimant never complained to McCann that he was assgned a job that was
beyond his physicd redrictions or limitations, and if he had complained of such, McCann would have
accommodated Clamant or cancelled the job and assigned it to someone else at adifferent date. (Tr. 320-
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21).

In fact, Clamant initidly disputed the fact that modifications were made to hisfirst class operator
positionwithEmployer, and later admitted that modificationswere, in fact, made. (Tr. 106-16). Clament
emphasized McCann’ stestimony that he only modified Claimant’s job on one occasion, when Claimant
first returned to work after his workplace accident, which modification was to perform limited duty in
McCann’s department, to supervise and educate lesser qualified mechanics and helpers. (Tr. 315, 349-
50). Clamant’s job was appropriately limited within the redtrictions set forth by Dr. Butler from the time
when Claimant first returned to work after his workplace accident and continuing. Claimant’ sjob, upon
returning from his workplace accident, was to supervise and do no physicd work. The FCE and
Favaora's job description further documented and emphasized the appropriate nature of Clamant’s
modified firg class hydraulic operator position from Claimant’s first return to work in August 1997,
following Claimant’ s workplace accident, and continuing.

Clamant further argued that Dr. Butler' s expert opinion established that the work for Employer
exceeded hisredtrictions. However, again | find this statement unsupported by the record, which in fact
indicates that Dr. Butler agreed withthe limitations set forthinthe FCE and approved the modified position
identified by Employer in Claimant'sformer department as faling within Claimant's redtrictions asidentified
in the FCE and by himsdf. (EX-4, p. 13; CX-9). Dr. Butler did restrict Claimant from working in a
capacity that exceeded Claimant’ s physica abilities compatible withthe FCE, because Clamant had been
voluntarily exceeding the restrictions set forth by Dr. Butler and the FCE, as indicated by the record.
Indicative of this, shortly before Claimant quit working for the fina time in June 1999, he saw Dr. Butler
on May, 3, 1999 complaining of an increase in back pain due to working longer hours. (CX-2, p. 26).
Dr. Butler fdt this was an exacerbation of his prior problems. Asspecified below, Clamant’s voluntarily
exceeded his scheduled work hours, which were within the restrictions set forth by Dr. Buitler, the FCE,
and Favalord sjob description. Thus, any exacerbation of prior problemswas dueto Claimant’ svoluntary
actions.

Clamant knew what hisregtrictions were and knew that he was not requested to work outside of
them. Claimant's supervisor, McCann, specificaly ingtructed Claimant to work only within his restrictions.
(Tr. pp. 316-19, 374-75). Despite the restrictions placed on Claimant, and contrary to McCann'sdirect
indructions, Clamant voluntarily worked outside of hisrestrictions, induding voluntarily working numerous
ovetime hours. (Tr. pp. 257-58). Clamant testified that Employer did not require him to work overtime
after returning to work in a modified position, but he chose to work overtime. (Tr. p. 238). Claimant
understood the restrictions placed on him pursuant to his FCE, as approved by Dr. Buitler, yet he chose
to work beyond those restrictions. (Tr. 203-04).

Stll, Clameant testified that just prior to his June 1999 departure fromemployment, he wasrequired
to performacrane test that exceeded his restrictions because he had no help. (Tr. 136-39). Contraryto
Claimant's testimony, Doucette and McCann's testimony established that Clamant was not required to
perform the crane test done, Clamant did not request assstance if any was needed, and Claimant
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unnecessarily choseto do parts of the test himsdlf. (Tr. 279, 322-23).

Rdying onthe reports and tesimony of Dr. Butler, aswell asthe FCE performed on Claimant, and
the modified positionprovided by Employer, | find that Clamant was able to performthe sedentary to light
duty work offered to hm by Employer. Clamant voluntarily exceeded the redtrictions set forth by Dr.
Butler and the FCE, asimplemented into a modified positionof work asaFirgt Class Hydraulic Operator.
| credit the tesimony of McCann and Hebert that Clamant wastold to work within his physica restrictions
as established by Dr. Butler and the FCE.

Although Clamant argued that his physica limitations would have caused him difficulty in
performing his duties for Employer as amodified First Class Hydraulic Operator, | find that the assigned
work was wel within his physica limitations and the modified sedentary to light duty first class operator
positioncongtituted SAE. Claimant exceeded his restrictions inthe face of specific directions not to do so,

to hisown physica detriment. Claimant suffered no economic loss due to his June 13, 1997 workplace
injury, and Employer’ s offer of SAE rdievesit of any duty to pay compensation under the Act.

ORDER

Based on the foregoing Findings of Fact and Conclusions of Law and the record in its entirety, |
enter the following Order:

Claimant Philip Parent’s claim for benefits under the Act isSDENIED.

ORDERED this 1ST day of SEPFTEMBER, 2000, & Metairie, Louisana.

CLEMENT J. KENNINGTON
Adminigrative Law Judge
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